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PROCEEDI NGS

(Gourt called to order 11:10 a.m)

THE QORT: &od norning. It's still norning, naybe
not for sone of you, naybe afternoon, but wel cone. |'mJudge
Casey Rodgers. It's ny pleasure to have you all here this
norning for the initial case managenent conference in the
Abilify ML action.

For the record, thisis In Re: Abilify Products
Liability Litigation, Case No. 3:16nmd2734.

S it looks alittle bit like jury selection, there's
so many of you here. | wsh | could have hosted you in ny nice
big courtroomacross the street. Sone of you have been in that
courtroom But | assure you we are nmuch better off here in
this courtroombreathing clean air. And beyond that, how often
do you all get to appear in a beautifully-restored historic
cour t house?

So | hope you' re confortabl e enough. But | do want to
assure you, as | think I did wth sonme of you on the conference
| had with the original actions filed inthis court, that if
you feel we need a larger courtroom sonething that we can't
accommodat e here in this courthouse, then |'mhappy to hol d any
proceedi ngs over in our Tallahassee courthouse, just a short
200 mles anay fromhere. But |'mhappy to doit. And you'll
just need to let ne knowif you think we need to do that or the

circunstances call for it.




11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

43

48

52

55

00

04

08

10

12

15

20

24

37

37

37

40

41

43

44

45

46

51

53

53

56

Case 3:16-md-02734-MCR-GRJ Document 123 Filed 11/30/16 Page 6 of 71

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

As you know, this ML action was assigned to ne by
order of the Judicial Panel on Miltidistrict Litigation on
Qct ober 3rd, 2016.

Now, in terns of introductions, | feel like l'mat a
bit of a disadvantage in terns of nanes and facial recognition.
There's only one of ne, but | believe at last count | think
there's about thirty of you here in the courtroom | know
there are others on the phone.

I"'mgoing to do ny best hopefully early on in the
litigation to begin to conomt to nenory faces and nanes and
nake that connection. | promse youl wll do that. But I'd
like to start now by asking each of you to introduce
yoursel ves, if you would. Sone of you | do know MNany of you
| do not know And for the record, |I think it woul d be hel pful
to have you all introduce yourselves and the client you re here
repr esent i ng.

S we'll start wth -- you nust be M. WI son?

MR WLSON Yes, | am Your Honor. Thank you. And
the courtroomis great.

THE QORT: Thank you.

MR WLSON | amGry WIson fromRobins Kaplan in
M nneapol i s representing the plaintiffs.

THE QOURT: And you' re interi mco-|ead?

MR WLSON Yes, | am

THE QORT:  Thank you.
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MR AYLSTOX od norning, Your Honor. Bryan
Ayl stock from Ayl stock, Wtkin, Kreis & Qrerholtz, and |'m
representing the plaintiffs, interimliaison.

THE QOURT:  od nor ni ng.

MR RASMISSEN od norning, Your Honor. Kristian
Rasnussen, and |'mhere on behal f of plaintiffs as interim
co-1 ead counsel .

THE QOURT: od to see you agai n.

M. Echsner?

MR EGENER Good norning, Judge Rodgers. Seve
Echsner from Ayl stock, Wtkin, Kreis & Qverholtz representing
the Locklear plaintiffs filed here in the Northern Dstrict.

THE QOURT: od to see you, thank you.

M. Rafferty?

MR RAFFERTY. od norning, Your Honor. Troy
Rafferty fromLevi n Papantoni o representing several of the
plaintiffs here in the litigation.

THE QORT: M. Rafferty, | heard sonething this
norning that naybe you weren't receiving notices of orders.
What ever we need to do to rectify that, we wil.

MR RAFFERTY. Thank you, Your Honor. | got an enail
right before | came in saying -- | think it's been fixed, but
t hank you.

ME. HAZAM  ood norni ng, Your Honor. Lexi Hazamfrom

Lieff, Cabraser, Heimann & Bernstein in San Franci sco,
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representing several plaintiffs transferred to this district.

THE QOURT:  od nor ni ng.

ME. SUTTON  od norning, Your Honor. Tara Sutton
fromthe Robins Kaplan firmin Mnneapolis on behal f of
plaintiffs.

THE QOURT:  od nor ni ng.

MR RID Good norning, Your Honor. Gordon Rudd from

Zi mmerman Reed in Mnneapolis on behalf of the plaintiffs.

THE QOURT:  od nor ni ng.

MR MEGHIEEE Good norning, Your Honor. Minir Meghj ee
fromthe Robins Kaplan aw firmon behal f of plaintiffs.

THE QOURT: od norning, thank you.

MR QRY: God norning, Your Honor. |'mBEnie Gory
fromB rmnghamhere on behal f of plaintiffs.

THE QORT: Thank you.

ME. LIAKCS. ood norning, Your Honor. Jennifer
Li akos fromMNapoli Shkol nik, here on behal f of plaintiffs.

THE QOURT:  od nor ni ng.

MR SMTH od norning, Your Honor. Brandon Smth
fromChilders, Schlueter & Smth in Atlanta on behal f of the
plaintiffs.

ME. GLDENBERG (ood norning, Your Honor. Mrlene
G0l denberg from Gl denberg Law in Mnneapol is on behal f of the
plaintiffs.

MR BYRD Your Honor, Kenny Byrd wth Lieff,
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1 CGabraser, Heimann & Bernstein in the Nashville of fice on behal f

2 of plaintiffs.

3 MR MAN\N  Good norning, Your Honor. Jon Mann from

4 Fttman, Dutton & Helluns on behal f of plaintiffs.

5 THE QOURT:  od nor ni ng.

6 MR PAREKH (od norning, Your Honor. Behram Parekh
7 fromKirtland & Packard for the plaintiffs.

8 THE QOURT: od norni ng, thank you.

9 MR N& God norning, Your Honor. Daniel N gh from
10 Levin Papantoni o here in Pensacol a on behal f of plaintiffs.

11 THE QOURT:  od nor ni ng.

12 Anyone on the phone on behal f of the plaintiffs? |

13 bel i eve we do have a few attorneys on the phone.

14 ME. MKENZIE Yes, Your Honor. This is Megan

15 McKenzi e from Robi ns Kapl an on behal f of the plaintiffs.

16 THE QORT: kay. (ood nor ni ng.

17 MR SCHLTE Thisis Rchard Shulte fromWight &

18 Shulte on behal f of plaintiffs.

19 THE QOURT:  od nor ni ng.

20 MR WLLIAVBON Judge, this is George WIIlianson on
21 behal f of the plaintiffs.

22 THE GORT: And then is M. Calvert also on the |ine?
23 ME. CALMERT: Yes. Lauren Galvert of Mrris Anderson

24 on behal f of plaintiffs.
25 THE QORT:  Thank you.
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And then Ms. Bolton (sic), are you on the |ine?

ME. QOLTON It's actually Lauren olton wth a "C',
Your Honor .

THE QOURT: | apol ogi ze.

ME. GOLTON No worries. |'mon behal f of the
def endant, Bristol-Mers.

THE QORT:  Thank you.

Then M. Litchford, are you on? Hal Litchford?

He was on, | believe, but maybe not any | onger.

MR LITGHORD Your Honor, I'msorry, | had a call
comng in and | couldn't answer quickly enough there. It's Hal
Li tchford, Baker Donel son, and I'mon the line for the Qsuka
def endant s.

THE QOURT: Thank you and good nor ni ng.

Is there anyone el se on the tel ephone who has not
I ntroduced t hensel ves?

(No response.)

Al right. [If at any point during the conference,
those of you on the tel ephone, if there's technical
difficulties or you have troubl e hearing, just speak up and | et
us know and we'll try to fix that.

Then turning nowto the defense, for Bristol-Mers
Squi bb, M. Agneshwar ?

MR AG\ESHWR (orrect, Your Honor. Good norni ng.

THE QOURT:  od nor ni ng.

10
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MR BESENSTHN Good norning, Your Honor. Mitt
Hsenstein fromAnold & Porter on behal f of Bristol-Mers.

THE QOURT:  od nor ni ng.

MR HLL: God norning, Your Honor. Larry HII from
More, HIl & VWstnoreland for Bristol - Mers.

MR CAWPBELL: od norning, Your Honor. Mtt
Canpbel | fromWnston & Srawn, the DC office, here on behal f
of two of the defendants.

MR CGONNELLY: Luke Gonnelly al so fromWnston &
Srawn for the Gsuka def endants.

MR D AVANTAS. Kyl e O anantas from Baker Donel son,
al so for the Gsuka def endants.

MR BEALL: Your Honor, Charles Beall fromMuore, HII
& Vst norel and on behal f of Bristol - Mers.

THE QOURT:  od nor ni ng.

ME. SULLIVAN  Good norning, Your Honor. KimS&ullivan
wth More, HIl & Wstnorel and on behal f of Bristol - Mers.

THE QORT: kay. W el se do we have?

ME. HENNESSY:  Mbni ca Hennessy from G suka.

MR Le@MR (Good norning, Your Honor. Donal d
LeGwer fromBristol - Mers.

THE QOURT: Now are you all in-house?

MR LeGOMR V¢'re both in-house.

ME. HENNESSY: Yeah, we're in-house counsel, Your
Honor .
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THE QOURT: kay, good, thank you.

Excuse ne just a mnute, please.

Now |'d like to take just a mnute to introduce sone
of the court personnel that you wll becone -- if you re not
al ready acquainted wth, you wll becone famliar wth them
throughout the course of this litigation.

FHrst, Magistrate Judge Gary Jones. | believe Judge
Jones is on the telephone. He is one of our nagistrate judges.
He actually sits inthe Gainesville division of our court. |If
you' ve had the pl easure of appearing before Judge Jones, then
you know he is highly conpetent and wll be excel |l ent support
for our court and ne in particular inthis litigation.

A'so, ny lawclerk that's assigned to this ML action
Is M. Gaendolyn Blls, and she is here. A so excellent
support for ne, and she's very easy to work wth, and I' msure
you wll find her a pleasure to work wth.

Aso, M. Susan Smms, if you haven't net Ms. S nms,
she is ny courtroomdeputy. She works for ne but she's
technically assigned to our clerk's office, but she'll be
available to you for certainly any courtrooml ogi stical issues
as wel | as schedul i ng.

This is M. Donna Boland to ny immedi ate right.

Ms. Boland, B-o-l1-a-n-d, is ny court reporter. She, too, isS
excellent. And if you need any services fromM. Boland, then

feel free to reach out to her and she wll assist you And |
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want to talk in a fewmnutes about court reporter services and
transcripts, but I'll hold off for just alittle bit on that.

M. Randy Hausner is ny court security officer.
(obviously he has responsi bility for nmaintai ning security here
inthe courtroomand enforcing all of the Gourt's orders in the
courtroom | don't think that wll be an issue. H'IlI
probably get very bored. | knowthat won't be an i ssue here,
but he wll be here -- whenever you have a conf erence,

M. Hausner wll be here in the norning, he'll open the
courtroomand get you all situated.

And then in the back of the courtroom you nay not
have net -- and they're probably not happy about ne i ntroduci ng
them-- is M. Travis Geen and M. Donna Bajzik. They are
enpl oyees of our clerk's office. M. Geenis actually our
resi dent deputy clerk in charge here in Pensacola. And they
are very nuch involved in the day-to-day activity on the docket
inthis litigation. But feel free to reach out to either one
of them Donna or Travis, if you need anything fromthe clerk's
of fice.

Ad if it would be hel pful -- I wsh | had had the
foresight todoit -- we can create a list of all of those
nanes of the people |I've just introduced to you wth contact
information, and we can actually file that on the docket after
today. That wll be hel pful.

Al right. | want to thank you all for your
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preconf erence submssions. The naterials were extrenely
hel pful to ne in preparing for today's conference, so thank you
for that. | knowa lot of tine went into those subm ssions.

A'so helpful to ne recently was ny attendance at the
ML conference down in Vst Palm That was |ast week. And of
course, that's the national conference that is hosted by the
Judicial Panel on Multidistrict Litigation through the Federal
Judicial Center.

There was a great deal of information presented at
that conference. | found ny head swmmng just alittle bit
while | was there, but | tried to act |ike a sponge and j ust
take in as nuch information as | coul d.

(he of the nmany takeaways for ne at that conference
was the fact that thereis -- fromwhat | can gather, there is
no nagic fornula or recipe for handling an ML action. And
al though nost ML judges do seek out advice and gui dance from
ot her nore experienced ML judges, nost borrow ideas froma
nunber of different judges. A lot of judges seek out nmaybe one
col | eague that they know of who has an ML or has had one in
the past, but there are a nunber of judges who seek the advice
of a broad range of judges across the federal judiciary and
then they apply what seens rel evant to themgiven the case that
they' ve been assigned. And that's what | plan to do. And |
have spoken to a nunber of ny col | eagues around the country,

various geographi c areas, districts, about their handling of
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MLs, and fromthat |1've |learned again there's no one nagi c
formul a or approach. But | also planto listen to you all.
You certainly bring a wealth of experience and a uni que
perspective to the table, and so | wll be relying on you as
wel | as we nove through this litigation.

And fromthe outset, | want you to know that | take
this very seriously, ny role to hel p you nanage t hese cases in
such a way that each side gets the infornation that it needs
and the answers that it needs in order to nake an i nforned
deci sion on whether to take the individual cases back to the
transferor districts for trial or to test your respective
positions through a bel Iwether trial process in hopes of
resol ving the ML here in this court.

But in either case, | hope that you get the
information -- and | wll help you to get the information that
you need during the coordinated pretrial proceedi ngs to answer
t hose questi ons.

SO the state of this ML, as | understand it -- and
pl ease correct ne if you understand it differently -- we have
45 cases pending nowin the ML. Dozens of attorneys have
appeared. 41 of the 45 cases have been transferred by the
Judicial Panel on Miultidistrict Litigation from22 different
districts. Four cases were originally filed in this district
prior to the transfer order, and two have been filed in this

district since the transfer order.

15
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There is one additional case | understand that's
pending transfer. This was part of what the defendants advi sed

ne of intheir brief, which | appreciated. It's filed

originally in the Northern Dstrict of Illinois, and there's a
pro se plaintiff, | believe, involved, a M. Mnier in that
action.

| don't believe it's actually been transferred yet.
Do you know differently?

MR AGNESHMR | don't believe it has, Your Honor.

THE QOURT: But you anticipate it wll be?

MR AGQNESHMR  Yes, Your Honor.

THE QOURT:  kay, thank you.

Additionally, there are 21 cases currently pending in
New Jersey state court, all of which have been consol i dat ed,
bef ore Judge Janes -- now known to ne as Jim-- DeLuca. \ery
nice nan. He's been very gracious. | think he and | wll be
good friends when this is all over.

Now, | wanted to address wth you all and seek sone
I nput on what you expect in terns of -- and | know you don't
have a crystal ball, | don't either, and | keep asking for one
but no one has given ne one -- what you expect in terns of the
cases to be filed inthis ML. And also, | want to ask you
about any class action litigation that may or may not be on the
hori zon or expect ed.

You had -- both sides had sort of wldly disparate
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views on the nunber of cases that you expect to nake up this
MOL.

S, M. WIlson, what can you --

MR WLSON Yes, Your Honor, nay | pl ease speak to
t hat ?

THE GORT:  Yes.

MR WLSON Ve had an organi zational dinner | ast
night. And as | always do, | conducted ny survey of: How nany
cases do you have? Wat's your pl ans?

And what |'ve found is these -- the peopl e behi nd ne
are all very experienced ML attorneys. And people are waiting
for some of the efficiencies to be put into place, for exanpl e,
a naster conplaint and a short formconplaint, whichis
commonpl ace in these types of cases, and | don't believe the
def endants are goi ng to oppose that.

And then we're going to see a surge in case filings.
V¢ put in our papers that it's going to be in excess of a
thousand cases ultinmately, and we still believe that.

THE QORT: kay. And as | said, the defendants, |
guess, had a different viewof this, but it was pretty nuch I
thi nk based on what you' ve seen in other MLs of this nature
and how rapidly or quickly cases were filed after the transfer
order, say wthin the first 30 days, as conpared to this case.

Is that --

MR AGNESHMWR Wl |, that's correct, Your Honor, but
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again, it'stotally uptothe plaintiffs what they file.

THE QORT: R ght.

MR AG\ESHMR But typically what you see is, when an
ML applicationis filed you'll see a lot of cases filed then,
and certainly after an ML is created you start seeing a | ot of
cases being filed as the | eadership structure on the
plaintiffs' side is being put in place, as peopl e want a seat
at that table.

Wiat we're seeing here is just a renarkably few cases
that have been filed both since the ML application was filed
and after the ML was creat ed.

Now, | have no reason to dispute what M. WIlson is
saying, that everyone is waiting for nore stuff to happen, and
it may well be. But we can only act based on what we see right
now

THE GORT:  Sure.

MR AGNESHMR And at this point it seens |ike a nuch
snal | er ML than what you typically see in pharnaceuti cal
cases.

MR WLSON Andif | rmay just add one thing, Your
Honor ?

THE GORT:  Yes, sir.

MR WLSON This case is kind of unique from ot her
cases, inthat the FDA just issued a warning. So people --

peopl e behind ne included -- are looking at this as just
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starting off now They feel like there's tine before they're
forced to file, and they think they're in a great position to
wait until they can do so wth a short formconpl aint and when
things are kind of up and runni ng.

The usual rush to file cases to ensure your spot on
the | eadershi p, we have been neeting for nonths about the
| eadership, and | think everybody pretty nuch understands what
the leadership will |ook Iike, wth your approval, of course.
And we're -- we have |ike a cohesive group together, and we
think we're going to be able to work very well going forward.

S there aren't alot of people comng in saying I'm
going to run an ad canpai gn and file 500 cases so | can get a
| eader shi p spot .

THE QOURT: Al right, thank you. And | appreciate
you standing. I'lIl allowyou to remain seated, if that's
easier for you, during this conference. Sone attorneys just
can't do that and they want to stand, and that's fine, too.

M. WIson, though, I'msorry, | did not hear any
reference to class actions. Do you have any sense of that?

MR WLSON W don't see a class action at this tine.
Sonetines there's third-party payer actions, sonetines there's
security derivative actions. | can't speak for peopl e who
mght bring themin the future, but we see nothing at this
poi nt .

THE QOURT: kay. Thank you for that.
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11:31: 12 1 Al right. I'mgoing to just go through ny checkli st.
11:31: 25 2 It certainly won't track perfectly your agenda, but | think it
11: 31: 30 3 w |l cover everything, and then sone, that you submtted to ne.
11:31: 33 4 So all counsel and any pro se litigants certainly wll
11:31: 38 5 be expected to thoroughly famliarize thensel ves wth the
11:31: 41 6 Qourt's orders. As | hope all of you know there have been
11:31: 45 7 three significant orders entered in the case.
11: 31: 50 8 Cctober 19th | entered an order establishing case
11:31: 55 9 nanagenent procedures appoi nting interimcounsel. That can be

11:31: 58 10 found at ECF No. 8. And then two days later on the 21st |
11:32: 04 11 entered an order establishing docketing and filing procedures.
11:32: 08 12 That order can be found at ECF No. 12.

11:32: 12 13 And then there were sone filings that were not

11:32: 16 14 conpliant wth that order fromECQ- No. 12, and so | entered an
11:32: 23 15 addi tional order on Novenber 3rd just further highlighting ny
11:32: 32 16 expectations for conpliance wth the procedural requirenents of
11:32: 35 17 the case and notifying sone that their filings had not been

11: 32: 39 18 conpliant. And that order can be found at ECGF No. 41.

11: 32: 43 19 So addi tional housekeeping -- well, probably nore

11: 32: 49 20 neani ngful than just housekeeping, but we are going to be --
11:32: 54 21 we're in the process of setting up a website for this ML that
11: 32: 57 22 W ll be available on our court website. | intend to put on

11: 33: 05 23 this website the cal endar, certainly any orders, briefs that
11: 33: 10 24 are significant, and any pertinent forns that may need to be

11:33:18 25 easi | y accessi bl e by ot hers.
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| also would like to include on the website
transcripts of these case nanagenent conferences. As you can
see, Ms. Boland is here taking down this conference. | know
sone judges record these, sone don't. | planto. | would Iike

to post the transcript on the website.

| don't know how you all feel about official
transcript versus real tine transcript. If thereis an
official transcript placed on the website, then you all woul d
have to order it, and that way Ms. Bol and woul d be paid for her
work in preparing that official transcript. If you all do not
order an official transcript, then I woul d propose submtting
and posting on the website a real tine transcript. M. Boland
Is very good at what she does, and she prepares excel |l ent real
tine transcripts, but they are not official. And soif you all
want official transcripts, then you' Il need to nake
arrangenents through her for that.

Any ot her suggestions for the website are wel cone. So
If you would like to suggest -- this will be our first attenpt
at creating an ML website, so we are open to your input.

MR WLSON Your Honor, it's always nice to have a
cal endar of upcomng events.

THE GORT:  Yes, | intend to do that. Qe we have
sone dates on that calendar | wll be doing that. And again,
just feel free to submt suggestions, if you have them | know

nmany of you have been involved, if not all of you, in other
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MOLS.

| want to talk just a nonent about |eadership
structure, and then we'll get nore into the weeds, | guess.

The | eadership structure is sonething that, obviously, I'll be
establishing in the near future. And | noted in the
plaintiffs' submssions that you all offered to provide a slate
of attorneys to fill those positions. But | have decided, in
an effort to be nore fair and transparent in this process, that
I"mgoing to solicit applications fromanyone who wants to
submt an application.

So any interested counsel, | wll be preparing that
application formfor you, and | wll be sending that out -- |
hope to send that out next week. |'mtraveling the rest of
this week, soit mght be a bit anbitious to say the begi nni ng
of next week, soit wll probably be nore towards the end of
next week.

That will outline the | eadership structure, which I'l1
talk about in just a nonent, duties and obligations, and that
W ll include the application. |'mgoing to require that those
appl i cations be turned around qui ckly and back to the Gourt
w thin 14 days.

Ad | will reduce all of this to awitten order after
thi s conf erence.

| anticipate having an order out filling those

| eader ship positions the first week of Decenber. |'ve targeted
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for nyself Decenber 2nd. | shouldn't tell you all that, but
|'"ve targeted that for us here, and that's what |'mgoing to
wor k t owar ds.

Now, the | eadership structure -- well, let ne start
out by saying I'mgoing to look to create a diverse | eadershi p
structure. 1'mgoing to be | ooking for attorneys, obviously,
who have the financial, the legal, the technical abilities and
resources to oversee and nanage the litigation to its
conclusion in this court for the benefit of all of the
plaintiffs in the ML.

I"'malso going to be looking for diversity in terns of
experience, so |'ll be looking for superior |itigators,
excel | ent oral advocacy skills, strong witing skills. 1"l
al so be looking for skilled negotiators, attorneys wth
excel | ent peopl e skills, people who can work well wth the
other side. | don't knowif we wll have nore pro se
plaintiffs, but I'll be | ooking for peopl e who can work well
Wth pro se plaintiffs.

Aso, | will look for unique skill sets that woul d be
of benefit to the litigation, nmaybe a strong sci ence or nedi cal
background or nmaybe even sort of strong data nanagenent skills.

The structure that | envision -- and this stens from
what you all submtted to ne, both plaintiff and defense, but
largely plaintiff -- | do intend to appoi nt an executive

comttee, plaintiffs' executive coomttee. M intent wll be
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to appoint a very strong | eadershi p team

| dointend at this tinme -- now this coul d change,
but at this point | woul d envision co-lead counsel as well as
| i ai son counsel and then two others on -- if | do co-lead
counsel and liaison counsel, that's three, and then | woul d
appoint two nore for a total of five on that executive
commttee.

The steering coomttee, which I'll al so be appoi nting

as a supplenent to the executive coomttee, and of course |'l]
be | ooking for sort of a core teamthat can nanage the
day-to-day litigation process on the ground. | intend to
appoi nt seven to that coomttee.

Oh that steering coomttee | also -- of the seven
intend one of those to be a federal -state |iaison counsel. And
| understand there may be sone duplication here. You nay have
one attorney who hol ds nore than one role, although I' mgoi ng
to be mndful not to stretch sonmeone too thin

Then on the defendants' side | intend to appoint a
defense |iaison counsel. | would prefer that person be | ocal,
neani ng Pensacol a or Tal | ahassee. | also intend to appoint a
joint discovery coomttee of six, three fromeach side. And
when | say "side" | nean all of the defendants as one.

And then, now, everyone hold on to their seats,
because |' mal so going to appoint a joint settlenent conmttee.

At thistinme | would envision only two attorneys on that
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coonmttee, one fromeach side. And I'mgoing to do this from
the outset wth a settlenent naster.

(obviously, there is no obligation to settle this
natter, and this should not be interpreted as armtw sting to
achieve an early settlenent in any way. But engaging in early
settlenent negotiations can often be helpful, it can oftentines
identify problens or sticking points inthe litigation that
need to be resolved. And this is one of those tips that |'ve
taken froma nunber of other ML judges who | respect and have
handl ed nassi ve and nunerous MLs, and so |'mgoing to take
their lead and do the sane here.

I"'mgoing to ask you all for suggestions as far as a
settlenent naster, and I'lIl put this in an order that | enter
after this conference. | wll share wth you one nane that |
have heard repeated fromother judges as wel | respected
certainly by the judiciary, but it's presented to ne as soneone
respected on both sides of the table, but | certainly can't
speak for you all and your opinions of this person. Her nane
Is Hlen Reisman, and she's at Reisman, Karron & Geene LLP in
DC

MR AGNESHMR  Your Honor, Ms. Reisnan used to be a
partner inny firm Anold & Porter, so | don't think she woul d
be --

THE GORT: Wl I, she's out then. Veéll, then, all the

better that I'mgoing to ask you all to submt your own
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suggestions. Hopefully we'll find soneone as conpetent as she
appears to be.

Al right. ['ve nentioned to you | expect to get the

order out next week establishing the structure, 14 days
thereafter for your applications, the first week of Decenber
for the order actual |y naki ng the appoi nt nents.

Now, dependi ng on the nunber of applications |
recei ve, and based on what M. WIson i s suggesting there nay
not be that nany, | may or nay not hold a hearing. | would
think not. But | knowother judges do, and if | think it's
hel pful I will. But at this point |'mnot thinking it wll be
necessary.

Questions that in ny mnd raised as a result of your
briefing. This naster conplaint and short formconpl aints,
pl eadi ng wth agreed-upon nodul es, all of this is sort of new
to ne.

S0 can | ask soneone fromplaintiffs' side if you
woul d sort of walk ne through howthis would | ook in practi ce.

MR WLSON Yes. The way it usually works is there
W ll be one conplaint filed in the court, and it wll be called
a naster conplaint. And it wll be very conprehensive |isting
all the facts, listing everything you would put in a nornal
conpl aint, listing causes of action that naybe span different
state | aw regi nens.

And then the short formconplaint that foll ons upon
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that allows a person to give the nane of a plaintiff, and
usually there wll be sone boxes to check as to which of the
allegations in the naster conplaint are being asserted on
behal f of a particular plaintiff.

THE GORT: Soit's not either/or? | wasn't sure when
| read your submssions. It sound al nost -- | m sunderstood,
and | thought it was a naster conplaint or a short form
conplaint. And that didn't nake sense to ne.

MR WLSON No. There's usually one on behal f of all
plaintiffs, it's called the naster. It's gigantic. |It's
everything you would put in a conplaint. And then, rather than
havi ng everyone file that, people are allowed to file a shorter
formwhere they check of f what causes of action are assert ed.
And sone of the factual allegations of the naster conplaint are
deened to be part of the short formconplaint.

THE QOURT:  And then how are they responded to?

MR WLSON They're responded to usually wth a
naster answer, and then we wll work together wth the
defendants to nake a shorter answer to respond to the short
forns.

THE QOURT: Are you all on the defense side accustoned
to working wth nmaster conpl aints and short form conpl ai nts?

MR AGNESHMWR W are in MlLs, definitely, Your
Honor. MNow, there's a negotiation process that gets us to that

poi nt, because there's sone causes of action that we see in the
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conplaints that are being filed that we don't think are viabl e
causes of action. And we've been tal king about sitting down
and seeing if we could work those out. It nmay cone to a point
where we agree wth a master conplaint in theory, but there
mght be one or two parts of it that we don't think are viabl e,
and we would file a notion as to those parts.

| definitely believe a naster conplaint is appropriate
here, as well as a naster answer. And in return for that, we
woul d just ask the Gourt to stay our responses to all the
pendi ng conpl aints nowto give us tine to work out the naster
conpl aint, the short formconplaint, and the naster answer.

THE QOURT: | don't have a probl emcontinui ng the stay
for now but | do want to talk to you about deadlines for
getting this done. So I'lIl be getting to that in just a
mnute. Thank you.

MR AG\ESHMR Thank you, Your Honor.

THE QOURT: Now also raised by your -- either the
agenda or the briefs, is this issue of the service of process,
and it seens you ve been working well wth that. And O and
BVE have agreed, correct, to accept service of process?

MR CAMPBELL: That's correct, Your Honor.

THE QOURT:  And then we have (PC who has agreed in
Mar yl and?

MR CGONNELLY: That's right, Your Honor, GPC won't

contest service if it's conveyed upon the agent pursuant to the
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process in Mryland. But that's correct, the positionis
that's correct.

THE QOURT: Thank you. There was di scussion or an
Issue raised as to the tolling agreenent. | guess you all are
still working on that as well; is that right?

MR AYLSTOQX  Your Honor, we've had sone prelimnary
di scussions wth M. Agneshwar and haven't cone to a
conclusion. Qoviously, they re the ones that have to agree to
it, but we're in continued di scussions on that.

THE QORT: So that will need a deadline, too, okay.
Then there's a protective order in the New Jersey litigation.

And | know, M. Aylstock, you all are wanting to have
sone tine to discuss this wth other counsel on plaintiffs'
si de?

MR AYLSTOX Yes, Your Honor. Ve don't see any
najor problens wth the protective order. It's alittle
different and has sone things that we mght want to try to
i nprove on wth negotiation. But since we weren't involved in
that at all and a ot of counsel here weren't, | think we
wanted to gi ve everybody an opportunity to weigh in.

And the same wth the ES order, Your Honor. That
order, just so the Gourt understands, it's really just a fornat
of production order for single page text. It doesn't cover a
lot of the things by its terns. Ve all -- or the New Jersey

counsel agreed to kind of kick that down the road for really
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this Gourt to handle. And we have sone fol ks on our side that
are experts inthat -- I'mnot -- but we would like the
opportunity for themto weigh in on that as well, as we
continue our di scussi ons.

THE QOURT: Al right. And | noted that the parties
agree there's no preservation order needed at this tine.

MR WLSON Your Honor, we believe that the
def endant s are preserving everyt hi ng.

THE QORT: (kay. | nade note of that, and |
appreci ate that.

Now | also noted the plaintiffs stated intent to
retain a docunent nanagenent firm and I want to discuss that.
| think that's an excellent idea. | want to discuss that in
just a nonent in connection wth another topic.

But before | do that, let ne turn to the personal
jurisdiction issue wth GPC M under st andi ng from Judge
DelLuca and in reading his orders as well and is you all are
engaged in jurisdictional discovery now You have a deadline
of January 21st, | believe, to conplete that jurisdictional
di scovery.

MR QONNELLY: That's correct, Your Honor

THE QOURT: He did not give you a deadline for
renew ng your notion to dismss. |'mgoing to give you a
deadl i ne here of January 23rd, because really it's the

plaintiffs who need that discovery.

30
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And so you all have filed a notion to dismss in at
| east a couple of other federal jurisdictions, one of whichis
the subject of an RRRright nowout of -- | believe it was
Indiana. So | don't think that's going to be too burdensone on
you all to be prepared to file that notion here.

M/ questionis -- |I'mpresumng no nore discovery is
going to be needed on this issue beyond what's bei ng conduct ed
I n New Jersey, because | al so understand you' re doi ng sone core
di scovery there, and the sane deadline is due for that core
di scovery of the 21st, and by that point you wll have
exchanged, | believe, about a mllion-and-a-hal f pages of
naterial. Is that's right?

MR CGONNELLY: Yeah, let ne, if | can, Your Honor,
first as a concept, PCis perfectly wlling to nake what we
woul d see an ommi bus notion to dismss for |ack of personal
jurisdiction by January 23rd. That's fine to us.

THE QORT: You' re M. Ganpbell, right?

MR GONNELLY: I'm@Qonnol Iy, thisis Ganpbell. 1'm
sorry, we swtched up.

THE QOURT: Oh, okay. You'rein contenpt. No, I'm
kidding. Ckay, so you' re M. Gonnolly, Luke Gonnol | y?

MR GONNELLY: onnelly, that's right, fromWnston as
well. V¢'re both for the Qsuka defendant.

V¢ are conducting jurisdictional discovery, that is

correct, and we've been doing so for a bit. There's sone




11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

51:

51:

51:

51:

51:

51:

51:

51:

51:

51:

51:

51:

51:

51:

51:

52:

52:

52:

52:

52:

52:

52:

52:

52:

52:

24

26

29

33

37

38

41

44

47

49

50

53

56

59

59

01

04

07

11

15

18

19

23

32

37

Case 3:16-md-02734-MCR-GRJ Document 123 Filed 11/30/16 Page 32 of 71

32
1 | ssues about jurisdictional discovery that we're neeting and
2 conferring about in New Jersey. And then part of that is we
3 w Il produce -- we've agreed in New Jersey to produce a
4 corporate representative, a 30(b)(6) style wtness for
5 t esti nony.
6 And, yeah, ideally what we would do is we'd coordi nate

7 all of that wth the ML so that we' re doi ng jurisdictional
8 di scovery once and for all and then nmaking a notion. That's

9 right, Your Honor.

10 Paintiffs nay have something to say about that, and

11 we' ve tal ked about it, but that is our position, that we shoul d

12 be conplete wth jurisdictional discovery, we'll nake the
13 notion, and then the Gourt rules onit, and we'll go from
14 t here.

15 THE GORT: M. WIlson, I'll say that was ny

16 under st andi ng when | spoke to Judge DeLuca, because he actual |y

17 called ne ahead of tine before he entered that order and asked
18 iIf this would be agreeable, not that he had to do that, but he

19 did as a courtesy, and asked if that woul d be acceptabl e to ne,

20 and | felt like it was acceptabl e.

21 MR WLSON Yes, Your Honor. The one sticking point

22 Is the jurisdictional inquiry, of course, is going to deal wth

23 contacts of APCwth particular states. |If there's, say, a
24 Kent ucky resi dent before you, there's going to be a need for

25 di scovery about the contact between CPC and Kent ucky.
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THE QORT: So in all of those docunents you' re
getting they're only limted to New Jersey?

MR WLSON That is ny understandi ng.

MR GONNELLY: It's alittle nore conpl eted than that.
But to resolve it, we can neet and confer and we can nake sure
we' ve covered all of the states at issue.

V¢ had -- and not to get too deep in the weeds, but we
had started jurisdictional discovery for cases in Galifornia,
and at the sane tine we were tal king about Maryland and the
Southern D strict of Indiana and a bunch of other states. And
then when the stays were issued in those courts, then we
focused on New Jer sey.

So there's been a focus on particul ar states, but we
can neet and confer and ensure that we're addressing all of the
states where there are cases at issue.

MR WLSON Yes, what we're seeing, Your Honor, is
sonetines there's, you know the paynents to doctors, the
pronotion by CPCis different in different states. The
clinical testing sonetines is done in a particular state, not a
different state. So there is going to be sone fol | owup need
to expand the New Jersey di scovery to other states.

THE QORT: Wll, M. Gonnolly is saying they' re
wlling todothat. |I'mgoing to ask that you start -- if
you' re not already doing it, that you start it inmediately.

And | will be wlling and happy and plan to actually -- | was
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goingtodoit alittle bit later but | can do it now-- set a
di scovery conference wth you all every coupl e of weeks, to the
extent you runin -- and it nmay be that we don't need to hold a
conference, and you can let ne knowthat and we' |l just cancel
it. But if we have it on the books where we can get toget her
every coupl e of weeks, by telephone is fine. If you have any
sticking points, anything that you need help wth fromthe
Qourt, 1'd rather be proactive than reacti ve.

MR WLSON The plaintiffs think that is a great
| dea.

MR CGONNELLY: And that's fine, Your Honor. Maybe the
place to start is for us to have that conversation and see what
they think they need, you know state by state. GCertainly we
can produce the sane sort of information we've produced so far
for those states that |1've nentioned for all of the states at
I ssue, and then that should not be a probl em

THE QORT: kay, thank you. | just nentioned the
ommi bus, it sounds |ike, notion by January 23rd. And again,
these dates wll be reduced to witing in an order foll ow ng
this conference. But just for those who are taking notes:

Paintiffs' response to the notion, February 6th.

Defendant' s reply, February 13th.

Hearing, to the extent we need an evidentiary hearing,
or if not, oral argunent, February 22nd. And that's al so --

junping a little bit ahead, that's also going to be a case
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nanagenent conference date as wel | .

Any discussion -- this is one of the other takeawnays
fromthe ML conference: Any discussion of discovery in an ML
shoul d i ncl ude a di scussion on the bel lwether trial process.

And follow ng ny conversations wth a nunber of
different judges who have handled MJLs and in addition to a | ot
of reading that |'ve done, | don't think you can overstate the
benefit to the ML litigation a whol e of both sides sort of
havi ng the opportunity to take a class of representative cases
t hrough di scovery and through notion practice, to be able to
eval uate the strengths of each side's argunents, the evidence
that each side has, and also to be able to evaluate the risks
and the costs of the litigation itself, regardl ess of whether
the vast majority of the cases are ultinately renanded to the
transferor courts or ultimately a global settlenent is reached
in the ML.

As | understand it, there's also a benefit to | ocal
counsel in having a bel | wet her process because then | ocal
counsel has what's been referred to by sone of ny col | eagues as
a nice neat trial package that's been created through the ML
bel | wet her process in which the nmassive amounts of data and
i nformati on that have been produced here during the ML have
been organi zed -- and this gets back to your el ectroni c storage
of information -- but have been organi zed and streamined for

that subsequent use later in those cases that are renmanded for
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trial.

S inny view the key to useful bellwether trials is
to have a true representative sanpl e of cases, including
representative of the various causes of action that exist in
the ML and the state | aw that governs those clai ns.

Now, obviously, any discussion of the bellwether trial
process | eads to a di scussion of Lexecon waivers. And
obvi ously, any wai ver of venue nust be voluntary. But | think
the value of engaging in this process really can't be
overstated, even if you don't ultinately receive or execute the
wai ver s.

So even if the waivers are not executed inthis
action, ny vision for the early part of this ML wll include a
bel | wet her process for discovery as well as notion practice.
Sone of you -- | won't ask for a show of hands, but sonme of you
nay be famliar wth discovery pool s.

And it nakes the nost sense to ne for all of us, the
Qourt as well as all parties, to take a census of the entire
ML litigation. Rght nowit's probably not that difficult to
do. If M. WIlson's predictions turn out to be true in terns
of the nunber of actions or cases filed, then it wll be a nuch
nore hercul ean task to undertake, but that's why you have data
anal ytic firns who are sort of experts, expert professionals in
gathering that type of information, streantining it, and then

also reporting on it statistically.
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So these firns -- ny understanding is these firns can
take the plaintiffs' fact sheets, they can create sort of an
online portal for fact sheets, for the creation, collection,
exchange of fact sheets. They can al so, nost inportantly,
create reports fromthe fact sheets that wll give the Gourt
and the parties real -ti ne denographi c i nfornati on about the
plaintiffs and the litigation. And fromthat, discovery pool s
that are representative of the entire ML action can be
creat ed.

SO just reviewng the naterials that you all have
al ready submtted, sone variables have cone to mnd to us, and
those woul d be vari abl es such as gender, age, previous history
of conpul sive behavi or, al so dechal | enge and rechal | enge
resul ts.

That's what | envision this type of a process, at
least initially, for discovery and notion practice. And of
course, the discovery and the notion practice wll be
case-specific, is what |I'mtal king about, but it wll be
case-specific to those representative cases.

Now, there are likely to be a nunber of data, sort of,
anal ytic firns out there who could handle this type of a
project. e such firmthat |'ve been -- "referred to" is not
the right word, but has been discussed wth ne -- is
BrownGeer. And they have a software programcal | ed ML

Centrality.
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And BrownGeer is probably well known to you all, but
this ML Centrality is a multi-facetted -- at |east ny
understanding is it's a multi-facetted litigation nanagenent
tool. It serves a nunber of different functions that are
beneficial, not just to the plaintiffs, but to the defense as
well, and certainly to the Gourt in any ML case.

They, as | said -- | nentioned fact sheet exchange.
There's al so online fact sheet conpl eti on exchange, case
tracki ng, docunent repository, a pleadi ngs database, exchange
of electronic discoveries, search capabilities, and again,
inportantly, the creation of statistical reports fromthe fact
sheets and the di scovery docunents that wll give the Gourt and
the parties the information it needs to identify the
representative group of cases.

So this discovery conmttee that | have just -- hold
on just a mnute, I'll hear fromyou in just a mnute --

di scovery coomttee that | have indicated to you all that 1'l]
be appointing, | woul d expect that di scovery coormttee to draw
up atrial selection blueprint. And | refer toit as -- | use
the word "trial" because that's -- you hear "bel |wether trial."
But at the end of the day, if these cases don't get tried -- |
hope they will -- | know!| can try four of them But if they
don't get tried, there's still a benefit, in ny opinion, to the
di scovery proceeding in this fashion and the case-specific

noti ons proceeding in this fashion.
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But the coomttee would itself catal og and woul d work
wth the data analytic firmto catal og the entire uni verse of
cases that conprise the ML. They woul d divi de those cases,

w th the assistance of the consultant, into several distinct,
easi |y ascertai nabl e categories of cases based upon that census
and the identification of those na or vari abl es.

And then the Gourt and counsel woul d sel ect a
nanageabl e pool of cases, which would reflect or be reflective
of those various categories or najor variables, and these cases
woul d be put on a fast track for case-specific discovery and
noti on practi ce.

And then near the conclusion of the case-specific
di scovery, to the extent cases weren't disposed of in the
notion practice, then the Gourt and counsel woul d sel ect a
predet erm ned nunber of those cases wthin that sanpl e set and
set themfor trial, as well as Daubert -- we woul d al ready
probabl y have had the Daubert and di spositive notions certainly
prior totrial, but as part of that process. Now dependi ng on
the nunber of cases existing inthe ML at the tine, we nay
have different tracks running wth the di scovery pool s.

| didwant to al so nention that during di scovery, and
including this jurisdictional discovery that is proceedi ng now
and wll al so be proceeding for purposes of this ML, | am
going to schedule -- just set conferences wth the Gourt every

other week. V'I|| pick a date and a tine that works, and ']
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be available. If I'mtraveling, I'll be available. If I'm
here in trial, I'll take a break and we'll have the conference
iIf we need to. Youll submt to ne a couple of days in advance
any issues that you need help wth.

Now, that doesn't nean |'mnot available. If you re
inthe mddl e of a discovery deposition and an i ssue cones up
and you need sone attention, | can be available. If I'mnot,
then Judge Jones can be available to you. If I'min the mdd e
of selecting ajury, | won't be available to you during your
deposition, but Judge Jones w || be.

M. Agneshwar, you' re |ooking restless over there.

MR AGNESHMR |'ma New Yorker, that's ny style.

Just at this point inthe litigation| have a little
bit of a concern about coomtting, you know absolutely to a
bel | wet her system preci sely because we have only 45 cases, and
those 45 cases, if M. WIlson is correct, seemto be
self-selected by a handful of plaintiffs |awers froma nuch
| arger inventory that they have. | nean, if that's -- | think
that's accurate.

S if what |"mhearing is correct, that there are
hundreds naybe of other cases that are hel d by these sane
plaintiffs lawers that haven't been filed, and so we have a
pool of 45 plaintiffs right now if we think that that's the
total pool and start picking the subset of those as bel | wet hers

as representatives of the litigation as a whole, | think we're
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going to be skewed. Because those cases -- those handful of
cases that have already been filed are in fact self-sel ected by
the plaintiffs and nost probably their strongest cases.

So that's ny concern with doi ng a bel | wet her system
right now O course, if we get to the point where hundreds of
cases are being filed, I think it nakes a | ot nore sense to
thi nk about di scovery pools and bel Iwethers. But I'mjust --
["'mnot -- I'"mhappy to discuss this in the context of
di scovery, but 1'mnot sure that that would be really fair to
the defendants at this point to go down a bel | wet her system

| also think that -- typically when you | ook at MLs
that have hundreds or thousands of cases and you start doi ng
di scovery pool s, the discovery pools tend to be, you know 40
to 50 cases, along the lines of what we actual |y have ri ght
now

THE QORT: R ght.

M AGNESHMR So | don't really see an issue, if the

litigation stays as it is right now wth working up all the

cases.
THE QOURT: |'massumng it's not going to stay as it

isright now | nean, that's based on what M. WIson has

represented to ne. But if it doesn't, we can -- if you want to

address sequenci ng of di scovery -- you nentioned that in your
briefs -- I'll hear fromyou on that.

But let ne finish ny checklist, and then |'1l|
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certainly give both sides an opportunity to address the Gourt
w th other issues.

MR AGNESHMWR (kay. e other thing | wanted to
point out is M. Aylstock knows -- and | feel like |'mthe wet
bl anket on sone of those, quote, "suggestions," but the
BrownGeer firmis co-counsel wth Arnold & Porter w th anot her
fairly large litigation that is wnding dowh but it's still
active. So I'mnot sure if that would disqualify them but |
just wanted to disclose that to the Gourt.

THE QOURT: Wl 1, you all have worked so cooperatively
thus far that naybe --

MR AYLSTOX Your Honor, we're very famliar wth
BrownG eer, and as you know, |I'msure, they' re handling the
Xarelto litigation and doing it very well.

THE GORT: That's how | heard about them

MR AYLSTOX And they al so were co-counsel wth
M. Agneshwar's firmin the Fen-Phen litigation way back when
and we have a good relationship wth them but we can tal k
about that.

| agree wth Your Honor that a bel | wet her process
nakes sense, and | al so agree fast-track nakes sense. |In order
to do proper bellwether discovery, though, | think it's
inmportant for the Gourt to know that we woul d al so need to
fast-track sone general discovery, because so nuch of the

case-specific discovery is fed off the general discovery.
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Particularly, on a failure to warn claimwe need to know what
they knew when they knewit, and the science and so forth.

THE QOURT: Rght, I'mgoing to get to that in just a
mnute. Thank you.

So M. Ayl stock nentioned science, so we are goi ng to
have science day. Both sides seened anenable to that, and the
Qourt would like to hold a science tutorial. The date that
I"ve identified for that is January 30t h.

MR AGNESHWR |'msorry, Your Honor, January 30t h?

THE QOURT: January 30th. Let ne nake sure about
that. Yes, January 30th.

| wll enter an order as to what | contenpl ate for
science day, but right now |'mthinking both sides nmaybe two
experts. |If you think you need nore --

MR AYLSTOX  Your Honor, we've discussed this wth
M. Agneshwar.

THE QORT: Oh, all right.

MR AYLSTOX And our thinking, at |east before your
comment, was that we woul dn't need an expert, we coul d sinply
doit inthe way it's been done in sone other litigations that
|'ve been involved wth, it was actually off the record so we
can --

THE GART: Wl I, it would be off the record,
definitely would be off the record. There would not be a

cross-examnation. And when | say off the record, let ne
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gualify that. | wll have Ms. Boland here, so it wll be on
the record, but there wll not be an official transcript. But
to the extent | need to refer back to the transcript, | wll
have it as real tine if she's in here. You all wll not have
that transcript, though, because you wll not be able to --
obviously -- be able to use anything agai nst the other side at
any later point intine, but this would be just for ny benefit.

MR AYLSTOX Ve were thinking, however, Your Honor,
that experts woul dn't be necessary for the basic science
tutorial, and wth the Gourt's indul gence, maybe pushing it off
alittle bit because so nuch of the infornation is part of this
di scovery that we have yet to receive fromthe defendants.

S it nade sense to us anyway that if we pushed it off
alittle bit further when we can di gest sone of the science, it
mght nake for a nore fair presentation.

THE QORT: Wll, | don't want to put it off too far.
And ny next conment is going totieintothis. | amgoing to
give the defendants -- so I've tal ked about the bel | wet her
trial process. Nowl'mgoing to give the defendants the
ability to test general causation early in the case, so we're
going to need to establish a process for that.

MR WLSON Your Honor, if | could -- again, | thank
your indul gence -- but it would not be fair to hold a science
day before we get sone know edge of the science that they know

about and we don't know about yet. |It's just going to slip
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I nto an advocacy situation.

THE QORT: Wéll, | wouldn't let it slipinto an
advocat e situati on.

MR WLSON But right nowsort of the bal ance of
I nformati on so favors thembecause they have the clinical trial
data and they haven't produced it to us, they have the adverse
event data and they haven't produced it to us.

THE QOURT: Wl |, they nay be required to produce it
to you, and maybe | do need to push the date out a little bit,
but this is not going to be an adversarial setting for science
day. But, now when we start tal king about chal | enges to
general causation, obviously, that's adversarial, and you' Il
have expert discovery on that and present your chal |l enges and
summary j udgnent .

MR WLSON Kind of the way it works, though, is --

THE QOURT: Wéll, kind of the way it works --

MR WLSON I'msorry. | would like -- | really
think it's inportant that we get to see sone of the science
that they al one see now bef ore we can present a bal anced
picture for the Qourt.

THE QORT: kay. So, do you have, M. WIlson, a list
of the information that you feel you need to present an
effective tutorial for the Gourt on sci ence day?

MR WLSON Rght nowthe defendants in the New
Jersey litigation, they re obligated by January 21st.
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THE QOURT: That's the core di scovery?

MR WLSON Yes. Mich of that is the clinical trial
data, it's the communi cations wth the regulators, it's the
sciency infornmation -- sone of the sciency infornation.

THE QORT:  kay.

MR WLSON | think we need to at | east have them
confirmto you that they' ve conpl eted that di scovery, give us
30 days or soto digest it, then we'd be happy to have a
sci ence day.

THE QORT: kay, that seens fair, that seens fair.
S nmaybe we nove science day off alittle bit.

MR AQNESHMR That's fine, Your Honor. | believe
the -- | wll say that the plaintiffs filed a conpl aint based
on a thorough di scussion of science, but we're fine wth
produci ng to themadverse event reports and clinical data and
havi ng a science day shortly after that. | do agree wth Your
Honor that it shoul d sooner rather than [ ater, because I think
it wll give the Gourt a grounding to eval uate the parties'
various positions.

And | do agree wth M. Aylstock. |'ve done these
both ways, wth experts and wth counsel. At this point in the
litigation, it's early enough in the litigation that the
purpose of it is to give the Gourt a groundi ng of our various
per spectives of the science to help the Gourt nanage the case.

| dothink it can be done effectively wth attorney
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presentations rather than wth experts, and that's what we
woul d recommend doi ng at this point.
THE QOURT: Wl 1, | would envision, you know, shortly

thereafter you all noving into di scovery on general causation.
| don't know Let ne give that sone thought as to

whether | want to hear fromexperts or if |I'mconfortabl e just

bei ng educated by you all. And |I'msure you are wel | -versed,

or wll be when you get the nmaterials that you need on the

plaintiffs side. But let ne give that sone thought. | wasn't
expecting you to propose that to ne. | was expecting to have
experts.

| suppose if we're going to nove quickly into general
causation, though, 1'll be hearing fromthose experts sooner
rather than later, so naybe that's sufficient.

S let ne ask, as far as the general causation
di scovery including the expert, you all -- | sawa stipulation
regarding one of the plaintiffs' experts in the New Jersey
litigation. | presune you re going to use the sane experts
here that you have in New Jersey, or not?

MR WLSON It's likely we will, wth probable
addi ti ons.

THE QOURT: Wl |, are you on any schedul e w th Judge
DelLuca as far as experts?

MR WLSON No, we are not. V@' ve stressed before

Judge Deluca that, before there can be a | ot of devel opnent of
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the expert record, we need to have discovery fromthe files of
the conpany. Ve haven't gotten that yet. And that -- in ny
mnd, that's what's slowng down the litigation. Ve have not
been provided any liability discovery, and that's -- before we
can do anything, before we can have a notion practice on

I ndi vi dual cases, we have to have di scovery fromthe

def endant s.

THE QORT: WlIl, inthe interest of noving nore
qui ckly towards sci ence day and di scovery, both generally as
far as causation but also in the case-specific, is there any
chance you all can produce these docunents any sooner?

MR AGNESHMWR WlI, we're doing it as fast as we
can. W retryingtodoit onarolling basis, and we expect
to conpl ete by January 21st, which is when Judge DelLuca has
| nposed a deadl i ne on us.

THE QOURT: Rght, but I'mjust wondering if there's
any chance you can do it sooner.

MR CAMPBELL: Your Honor, we can look intoit. e
of the issues the Gurt should be anware of is that the
docunents that are part of this core discovery are actually a
| arge vol une, but al so contains -- Your Honor nay be aware of
this -- personal identifying infornati on because they're
clinical trials.

THE QORT: R ght.

MR CAWPBELL: It's a very tedious process to go

48
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through and redact that infornation, and that's really what is
sl ow ng down the process. It's sonething where, you know you
coul d have a pool of reviewers and it just takes days to get a
t housand docunents or a thousand pages out.

VW' ||l go back and | ook and try to reassess and try to
add nore bodies to that. But at this point intine we had set
the January 21 date based on the vol une we were anare of and we
thought it was a tight schedule to begin wth. O course we'll
try to accommodate, but we'd have to let you know that we can't
guarantee it at this point.

THE QORT: So, M. Ganpbell, if you can do that
sooner, then | can hold science day sooner. And |'mreally
Interested i n sci ence day.

MR AGNESHMWR Ve will talk and we wll do our best.

n the general causation issue, | think M. WIson
mght be mxing appl es and oranges because there's a reference
toliability docunents. And it is true that the core
di scovery, which, as it's defined in New Jersey, does not
i ncl ude the custodial email docunents and things |ike that.
They' re the adverse event reports, clinical studies, things of
that nature.

However, as | understand what Your Honor is suggesting
W th general causation is |ooking at the scientific evidence
somevwhat early in the case to see if really the data that is

out there that the plaintiff is trying to show a rel ationship
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between the --

THE QOURT: That's exactly what |I'mtal king about .

M AGNESHMWR And | believe that's going to be
scientifically-driven data, and that's going to be driven by
the published articles that are out there, by the case reports
that are out there, by the FDA naterials that M. WIson cited
in his paper. And to the extent they want to rely on adverse
event information, that's al so going to be produced to them
early on in the case.

THE QOURT: That's what you all have?

MR AG\ESHMR Exactly, we have that and we're
producing it to them

SO | don't see custodial production really hol di ng up
that process, because what soneone said in an enail of how
sonebody perforned on the drug isn't really relevant to the
| ssue of whether there, in fact, is sufficient evidence on
general causati on.

THE QORT:  kay.

MR WLSON | guess, Your Honor, | just -- | don't
want the point |ost that what they' re doing about the 21st is
like a limted interimproduction. Wat we want to do is we
want Rul e 26 disclosures and we want to serve docunent requests
so we can also get into the custodial files.

THE QOURT: But |I'mexpecting you -- ny vision is that

you woul d do that as part of the bel | wether process. That's




12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

20:

20:

20:

20:

20:

21:

21:

21:

21:

21:

21:

21:

21:

21:

21:

21:

21:

21:

21:

21:

21:

21:

21:

22:

22:

45

48

51

55

57

01

05

08

12

16

24

24

26

30

32

37

40

42

46

47

50

54

59

01

04

Case 3:16-md-02734-MCR-GRJ Document 123 Filed 11/30/16 Page 51 of 71

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

51
what | woul d expect.
MR WLSON So the bellwether process w il include
general liability discovery of the custodi ans of the conpany?
THE GORT:  Yes.
MR WLSON | don't see -- usually -- | don't want to

betray ny age here, but in the old days you just got all the

di scovery. Like we woul d serve docunent requests, we woul d get
the discovery, it would take six nonths to go through it all,
and then the case would just go forward fromthere. So |

really think parsing it out like this is going to nake things

t ake | onger.
THE QOURT: | guess | don't agree.
M. Ayl stock?

MR AYLSTOX Your Honor, if I may, just to respond
to M. Agneshwar's point about custodial files. Having done
sone clinical tria 30(b)(6) depositions before and having the
opportunity to reviewenails and internal docunents in
preparations for those depositions and use them | coul dn't
di sagree nore.

The custodial files of key science figures and nedi cal
personnel are absolutely critical to the understanding of the
science if we're going to really delve deeply intoit.

THE QOURT: M understanding is you ve all already
agreed wth Judge DelLuca that you re going to produce the
30(b) (6) representati ve.
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MR AYLSTOX Not custodial files, Your Honor. It
was sinply really FDA docunents and clinical trials.

THE QOURT:  (Oh, okay.

MR AYLSTOX And so that's why -- you mght have
noticed inthe letter -- it was really initial. It was called
core, but | don't viewthat as core discovery. | view
custodial files of those individuals as inclusive of the core
di scovery.

THE QOURT: |'musing here the reference that was
givento it in the New Jersey litigation, which was core
di scovery.

MR AG\ESHMR Your Honor, naybe a little bit of
background as to howthis issue of core discovery cane up m ght
hel p.

S0 the New Jersey cases were filed, and at the sane
tine those cases were filed federal cases were being filed, and
we were negotiating wth the plaintiffs about whether we were
going to joinin an ML application and when that woul d get off
the ground and the timng.

And it was our position -- the defendants' position
that, based on, you know not wanting to get conflicting orders
indfferent litigations, that we should wait for the ML to be
created and do discovery in a coordinated fashion wth the
state court litigation in New Jersey and the ML.

The plaintiffs -- M. WIson had nost of the cases at
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the tinme -- was anxious to at |east get a head start on sone of
the di scovery, sone of the conpany's docunents before it got
coordinated, before the ML was created, because just by virtue
of the JPM. hearings to take sone tine to do that.

SO we agreed at that point that, if there were certain
sets of docunents that we could just kind of find on the shel f
w thout doing a lot of searches, wthout doing custodial
searches, that were clearly relevant to the litigation, we
woul d produce those and call it core discovery.

And we put together alist that's actually quite
extensi ve, which includes all the adverse drug event reports,
it includes clinical report information, it includes sone
narketing naterials, it includes every pronotional piece we' ve
done on Abilify in the 2253 FDA forns, and that's what's goi ng
to be produced on January 21st.

Now, we have never said that that's all the production
that we're goingtodointhis litigation. Ve recognize that
we're going to be produci ng nore, we' re goi ng to be produci ng
custodial files and the |ike.

THE QOURT: They're saying that they need that as part
of this phase of the case that's going to invol ve the science
and the general causation chal | enge.

MR AGNESHWR Wl |, that's what -- | think |
disagree wth themon that, because | think the lawis pretty

clear that, even if they could find an admssion in our
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docunent s where sone conpany scientist says -- and there is no
such docunent, let ne say -- but that '|I believe that Abilify
causes conpul sive ganbling,' you know, that mght be hel pful at
trial. But in an actual Daubert hearing, whatever a conpany
enpl oyee said is not relevant to the scientific evidence that
nust be presented to get over the Daubert standard.

That's ny under standi ng based on ny review of the case
law |'msure M. Aylstock mght disagree with ne.

THE QORT: Wl I, | nay have you submt briefs on this
to ne so | can nake a deci sion about whether this discovery is
necessary to facilitate this phase of the case that I'm
interested in nowearly on, which is the science and the
general causati on.

MR RASMUSSEN  Your Honor, | was goi ng to suggest
that naybe give us about a week just to neet and confer wth
the defendants and then either submt sonmething to the Gourt as
ajoint brief outlining our position or conpeting briefs. And
then perhaps, |ike you nentioned earlier, having a di scovery
conference call after whatever witten briefs have been
provided to the Gourt, just to naybe -- to the extent that you
have questions about what we have put down in witing, that nay
nake the nost sense. And then you coul d ask us sone questions
and then we coul d explain why we are submtting what we're
submtting jointly for the defendants, or to the extent we

di sagree, we could explain why we -- our relative positions.
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THE QOURT: That sounds |ike a good i dea.

MR AQNESHMR That's fine, Your Honor. And 'l be
happy to neet and confer, and we've done this and di scussed
wth themon a |lot of things.

But on the discovery, |'mnot sure what M. WIlson is
referring to about pieceneal things, but as | understand what
the Gourt is saying is that a lot of things are going to happen
concurrently, and the Gourt is going to put together a
di scovery coomttee concurrently wth all of these ot her
naterials, and that coomttee wll in fact sit down and work
out a production -- what production we're going to produce to
the plaintiffs fromcustodial files and the I|ike.

THE QOURT: Have any of y'all ever run the Boston
Mar at hon? You know how t hey have those corrals that are 20, 000
peopl e deep, and one starts at eight o clock and the next one
starts at 8:15, and the next one at 8:25. That's howthis is
going towrk. Rght? That's howthe case is going to
proceed, things wll be running concurrently, yes, exactly.

Case managenent order. This is going to turn around a
little quicker than | think you all were expecting. As |
I ndi cated, | expect the second -- excuse ne -- the first week,
hopeful | y Decenber 2nd | will have your | eadership structure
appoi ntnents in place and an order entered. The proposed case
nanagenent order wll be submtted 14 days after that.

And the order that | enter -- hopeful |y tonorrow but
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as | said, I'mtraveling, so it nay be VWdnesday but definitely
this week -- wll outline everything that | want you all to
submt in your proposed case nanagenent order. And of course,
if there are other things you want to propose, that's fine,

too, but I wll give you sort of the mninumof what |I'm

| ooki ng for.

Now, case nmanagenent conferences, | intend to hold one
per nonth, at least initially. | won't hold one next nonth,
however. R ght now | had January 30th as our next conference,
but of course that was al so going to be held in conjunction
W th sci ence day, which nay or nay not take place on January
30th. So for now pencil that date in, January 30th. It nay be
that we have a case nanagenent conference that day and a
sci ence day anot her day.

February 22nd is the next case managenent conf erence.
And just to let you know 1'mgoing to nark off two days for
this. And that may be overkill and it nay not be necessary.

But if I don't, thenI'Il lose that tine for sure. 1 think I
can do this. Ve wll have a case nanagenent conference. V¢
wll also hear oral argunent or evidentiary hearing, to the

extent it's necessary, on the personal jurisdiction question.

| was al so hoping on that date -- and I'mnot going to
-- ny hopes aren't conpletely dashed, it nmay still happen -- |
would like to hear froma representative of the firmthat you

all decide you would like to use for the data anal ytics. So to
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the extent it's BrownGeer, | nay have a representative here
that day to discuss wth ne the ML Centrality and its
appl i cation here.

And by that tine -- just a nonent, |et ne check. M
hope was -- in advance of this conference, ny desire to have
the data anal ytics person here was that the plaintiffs' fact
sheets woul d be conpl eted by that tine.

Wiat do you all need for that? Hwnuch tine? Is

that too anbitious, M. Ayl stock?

57

MR AYLSTAQKX: | think it isalittle bit, Your Honor.

Probabl y an addi tional 30 days.

THE QOURT: The di scovery coomttee will be in place
by this tine. So you're thinking -- but again, a firm whether
it's BrownGeer or another, can be of significant advantage to
you all in getting these done.

MR AYLSTOKX  Absol utely.

THE QOURT: But it may be, then, that we hear from
BrownG eer at the March 27t h case nanagenent conf er ence.

MR AYLSTOX Ve'|l certainly try to get it done for
the February 22nd.

THE GORT: M. Rasnussen?

MR RASMUSSEN  Your Honor, | was just going to say,
part of what this hinges on, in terns of tine wth respect to
the plaintiffs' fact sheets and then al so the defendants' fact

sheets, is the infornmation that is bei ng requested and/ or
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provi ded fromthe perspective parties in the individual cases.

And since the Gourt brought up -- or referenced Judge
Fallon, and in particular the Xarelto litigation, the plaintiff
-- actually, | forget how many cases it is right now because
of, you know, to have data on this nany cases, and really it's
the data that -- the court references "the necessary data.”" So
all that's required fromthe plaintiffs nowis to submt -- |
believe it's about a page-and-a-half or two pages worth of
information that's on the facts sheet, whereas originally
everything was contai ned i n each one of those pages, and I
believe it was naybe 8 pages or 10 pages, the entire fact sheet
Is. And now Judge Fallon is only requiring plaintiffs to
submt a page or two.

So when the Gourt asked about the timng issue wth
respect to the facts sheet, obviously we need -- the nost
inmportant infornation is to have this inportant denographic
data but --

THE QORT: Wl |, naybe we can do it that way. |
don't have an objection to that. |If that would get us to the
point of being able to start inputting that inportant variabl e
information early on, then | would be in favor of that.

MR AYLSTOX (ne of the things that | have di scussed
wth the other side, Your Honor, is the concept of exactly
that, but we call it a"plaintiff profile forni --

THE QORT: R ght.
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MR AYLSTOX -- and then a "plaintiff fact sheet"
later on. Soif we're talking about a plaintiff profile form
that's a nuch easi er process fromour end and fromour client's
end to get everything. And it's the core data, it is the
inportant infornmation for data points and so forth. So we've
agreed to continue to neet and confer about that as wel|.

MR CAMPBELL: Your Honor, | think we're -- we've had
prel imnary discussions about this, and we'd be open to it.

(bvi ousl y, we have sonewhat of a di sagreenent about what's core
information for being able to determne the proper
denographics, but | think we're wlling to have further

di scussions wth themto see whether we coul d have short of a
fact sheet that gives everything that we need for the actual --
if it"'s going to be a part of a begi nning of bel |l wet her

sel ection process, then we definitely want to have certai n key
information that I'mnot sure would be included in a

page- and-a- hal f fact sheet, but we're happy to di scuss that
further before we nake that deci sion.

THE QOURT: The di scovery coomttee can certai nly work
onthis, but I don't want you all to stop your discussions on
it, thinking, Ch, we'll wait until the discovery coomttee is
i n pl ace.

Gontinue to discuss this and see if there is sone
version of the fact sheet, short of a full conplete fact sheet,

that could get us the information that we need and the firm
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needs, the inportant vari abl es.

And then to the extent there's additional infornation
you feel you need for that process, work on -- whether it's one
page or two pages, y'all work on that, just so that it's
nanageabl e froma tine standpoint for the plaintiffs,
understanding the Gourt's sort of goal here.

MR AG\ESHMR Yes, Your Honor. So just respondi ng
to both of their points, | think what M. Aylstock is referring
to as the patient profile forns are used in sone litigations.
Typically they're used in |itigations where there's thousands
of plaintiffs and where you pi ck a discovery pool that all of
themsubmt a bigger fact sheet, the nost conpl ete fact sheet,
and those are typically 60 to 80 people at a tine. And then
the thousands of peopl e in the background submt patient
profile forns.

And, again, | sound |Iike a broken record, but | cone
back to the fact that at this point the litigationis only 45
peopl e. V¢ have negotiated a fact sheet wth the plaintiffs.
And M. Aylstock initially asked for an extra 30 days to
conpl ete those fact sheets.

Now, | think we're fine wth that. But at this nunber
of people, we think, especially if the Gourt is |eaning towards
using -- goi ng down the bel | wet her process even if we end up
wWth sonething that's closer to 45 people, we really think we

shoul d have those fact sheets conpleted early on in the




12: 36:

12: 36:

12: 36:

12: 36:

12: 36:

12: 36:

12: 36:

12: 36:

12: 36:

12: 36:

12: 36:

12: 36:

12: 36:

12: 36:

12: 36:

12: 36:

12: 37:

12: 37:

12: 37:

12: 37:

12: 37:

12: 37:

12: 37:

12: 37:

12: 37:

14

15

17

22

27

29

31

35

39

42

45

48

51

54

58

59

01

06

09

13

15

20

24

28

29

Case 3:16-md-02734-MCR-GRJ Document 123 Filed 11/30/16 Page 61 of 71

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

61

litigation.

THE QOURT:  Yeah. And M. Agneshwar nakes a good
point. If youall are -- if we're going to stay at this
nunber, this is fairly confortable, and so | think full
conpl ete fact sheets --

MR RASMUSSEN Two things, Your Honor. Nunber one,
we're not going to stay at this nunber, the nunber is going to
Increase. But nunber two, | think that typically the fact
sheets cone out of a process that's negotiated and oftenti nes
agreed to between the parties, and we could is add this to the
list of things that you require us to neet and confer, and then
let's report back in whatever we submt either jointly or
separately to the Gourt wthin a week. And then to the extent
that we have di sagreenents, then we can explain those to the
Gourt, and you can nake a ruling then.

THE QOURT: But didn't you already do this in New
Jersey? |'ve seen the plaintiffs and defense facts sheets.

MR AYLSTOX Your Honor, M. Wlson's firmdid. Ve
weren't involved in that process. And simlar to the ES and
protective order, we'd just |like an opportunity to weigh in and
in particular try to negotiate a profile formto give them
naybe not 3 pages, naybe 15 pages, but it's a very lengthy fact
sheet that frankly, in ny view that has a lot of wasted tine
and effort.

THE QOURT:  You know what would | think really
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12:37: 32 1 facilitate the process here is if you all get in touch wth
12:37: 38 2 your network and your col | eagues and encourage themto file
12:37: 44 3 their cases if they're going to file cases.
12: 37: 47 4 MR AYLSTAX Yes, Your Honor.
12:37: 48 5 THE QOURT: That would be helpful. Alot of this
12:37: 55 6 unknown of how nany cases we're going to have is really driving
12:37: 58 7 this discussion. Because dependi ng on the nunber, we're goi ng
12: 38: 01 8 togoinone direction. If we're not at that nunber, then we
12: 38: 07 9 nay go in a conpletely different direction. Soit's naking the
12:38: 11 10 discussion a little difficult.
12: 38: 12 11 And | knowthat's not conpletely in your hands, but to

12:38: 15 12 the extent you can encourage it, | think that woul d be hel pful
12:38: 18 13 to the process.

12:37: 48 14 MR AYLSTAX Yes, Your Honor.

12: 38: 25 15 THE QOURT: Let ne nake sure you have those dates

12: 38: 27 16 agai n.

12: 38: 28 17 January 30th for the next case nmanagenent conference.
12: 38: 34 18 Science date to be determ ned.
12: 38: 40 19 February 22nd, case nanagenent conference wth the

12: 38: 44 20 hearing or oral argunent on the notion to di smss.

12: 38: 48 21 And then March 27t h.

12: 38: 53 22 Sonmewhere i n between the February 22nd and the March
12: 38: 57 23 27th date | would anticipate -- definitely anticipate fact

12: 39: 05 24 sheets or sone formof a fact sheet.

12: 39: 08 25 Ad if you all -- if we get sone nore cases filed in
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the litigation and you all can cone to an agreenent on a short

formthat contains the infornation that the Gourt needs and the
defense needs, then it nay be that we're able to have that

di scussion wth soneone fromBrownGeer or another firmat the

February conference. |If not, then it may be March, and it nay

be a full fact sheet at that point.

Al right, I had just a coupl e of mscel | aneous
natters. The pro se plaintiff.

M/ understanding, M. Canpbell or M. Gonnolly, this
I's being taken care of, right?

MR CAMPBELL: (Indicating affirnatively.)

THE QORT: And | know you' re different, | just wasn't
sure which one was going to address that, so | just called you
bot h.

And so the federal state |iaison counsel who has yet
to be appointed, just as a heads up, |'mgoing to be asking
that attorney and giving himor her the responsibility to
provi de Judge DeLuca wth everything pertinent in the ML and
provide ne wth everything pertinent in the New Jersey
litigation. Because up until now it's really been himand I
doing that -- himnore than ne -- doing that, and I'd like to
take that burden off of him

| wll beinviting him-- and actually, | didinvite
himto attend today. | think | was a little late in ny

invitation. So | have extended the invitation for any future
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12: 40: 58 1 case nanagenent conferences, and |'ve invited himto science
12: 41: 02 2 day, whenever we hol d sci ence day.
12: 41: 05 3 He said he nmay cone. | don't think he's very famliar
12: 41: 07 4 w th Horida geography, though, because he was hoping it woul d
12:41: 14 5 be in February and he coul d cone to Pensacol a and wear his
12:41: 19 6 bathing suit. But | told him no, it's not all that unlike New
12:41: 24 7 Jersey in February here.
12: 41: 26 8 | believe that's all | had to cover. So, M. WIson
12:41: 32 9 or M. Aylstock, M. Rasnussen, anything el se fromyou all?
12: 41: 38 10 MR AYLSTOX W' ve covered it, Your Honor.
12: 41: 40 11 THE QORT:  Very good.
12: 41: 40 12 M. Agneshwar ?
12:41: 41 13 MR AGNESHWR (Qould | just have one mnute to
12:41: 44 14 consult wth ny coll eagues and nake sure?
12: 41: 46 15 THE QOURT: | tell you what, let's take five mnutes
12: 41: 48 16 recess, and I'll cone back in and we'll wap up. Mybe
12: 41: 50 17 sonet hing el se cones up for the plaintiffs, and you all can
12: 41: 51 18 address the Gourt at that tine.
12:53: 11 19 (Recess taken 12:41 p.m to 12:53 p.m)
12:53: 11 20 THE QORT: M. WIson?
12:53: 18 21 MR WLSON Thank you, Your Honor. Ve had two m nor
12: 53: 22 22 things to add. | think one solution to the | ack of cases being
12: 53: 30 23 filed nowwoul d be for us to neet wth the defendants over the
12: 53: 33 24 next day or two and submt to you what's called a Drect Fling
12:53: 38 25 Qder. That allows people who live in other districts to file
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1 directly here, and it wll just be an incentive for people to
2 get their cases on suit.
3 THE QOURT: |'mhappy to did that. | think ny prior
4 orders spoke to that, but I'll be that happy to consi der
5 anything you submt. And if you think it wll help facilitate
6 the filing of cases, then |'mhappy to do it.
7 MR WLSON @PC has raised an objection and we'll try

8 towrk it out wth them

9 MR CGONNELLY: That's right, Your Honor, we'll neet

10 and confer.

11 THE GQOURT: Before you speak to the second natter,
12 just along those sane lines, 1'd like to ask you to go ahead
13 and submt your naster conplaint and a short formwthin 20

14 days, to get that done, so 11/28.

15 But | also have a question about that, and | think I

16 know t he answer, but just to be clear and for the record. The

17 naster conpl aint woul d supersede all existing conplaints; is
18 that correct?

19 MR WLSON VYes. It would relate back -- for our

20 conplaints that are already failed, the date woul d rel ate back.

21 THE QORT: (kay. And then | woul d suggest putting

22 the short formon our website as well.

23 MR WLSON Yes, good idea. And then the other

24 thing, Your Honor, wth respect to the New Jersey docunents and

25 the January 21 deadline, counsel pointed out to ne we shoul d
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probabl y serve docunent requests tracking the sane docunents in
federal court just so there's a production pursuant to the
federal rules wth a privileged | og, and we woul d ask that you
lift the stay solely for that little purpose.

THE QOURT: Procedural ly that woul d seemto be
techni cal |y proper.

M. Agneshwar ?

MR AGQ\ESHMR That category of docunents has not
been -- what we're produci ng as, quote, "discovery" in New
Jersey has not been pursuant to a formal docunent request. It
has been the subject of negotiation where we were getting
enails fromM. WIson saying V& think we shoul d have t hese
docunents, and we woul d cone back and say, WlI, we think 1, 2,
6, 8, 9 can be doable, but not the others. So I'mnot sure
what he's real ly concerned about or referring to.

THE QORT: (kay. Wiy couldn't | just enter an order
inthis ML that requires the production of what you' ve al ready
agreed to produce in the New Jersey litigation?

MR AG\ESHMR To be produced here?

THE QOURT:  Yes, to be produced here.

MR WLSON W coul d, Your Honor, and those docunents
are broken up by category in our brief.

THE QORT: Rght, yes, | sawthat. Thank you. |
wll do that pronptly.

MR CAWPBELL: Your Honor, one point of issue about
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that is | believe the final category -- the description of the
final category of narketing docunents, |'mnot sure that
plaintiffs' brief is exactly accurate on the category that
Judge Deluca entered. That's the only issue.

Judge Deluca was very clear in his oral opinion on
this of what he was ordering us to produce is that final kind
of contested issue or category for core discovery. |'mnot
sure that the list -- and |"'msure it's inadvertent, but I'm
not sure that the list that they included was actual |y accurate
on that, and | woul d just nake sure that the order that Your
Honor enters reflects what Judge DeLuca is actually ordering in
thi s case.

THE QOURT: He called ne and gave ne the categories
but, again, this was just over the phone. And | know narketing
naterial s was one of those categories, but that's pretty broad.

MR AGNESHMR Wat it was is it was nmarketing pl ans
that were referenced in a particul ar agreenent between
Bristol -Mers and G suka, which he asked us to produce because
he thought they were al so relevant to jurisdictional discovery.
But we can get wth M. WIlson and put alist of all the
categories of docunents, nake sure it's exactly accurate and
submt it to Your Honor, if that woul d nake sense.

MR WLSON Yeah, let's focus on the | ast one that
you are objecting to now but otherw se, | don't think we have

a disagreenent. | don't want to reopen the scope of these
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docurent s.

MR AGQ\ESHMR Nb.

THE QOURT: No, | don't want to do that right now
either. But | also-- | only want to enter one order on this.
SO why don't you all get together, nake sure the list is
accurate and consistent wth what's been ordered in the New
Jersey litigation, submt that to ne -- can you get it to ne
by, say, Védnesday or Thursday?

MR WLSON Yes, we can.

THE QOURT: That will be fine, just this week get that
to ne.

M. Ayl stock?

MR AYLSTOQX  Your Honor, one ot her housekeepi ng
natter in the area about counsel's structure, and Your Honor
had i ndicated a di scovery conmttee, and there was a question
about whet her those nenbers woul d be part of the PSC or
executive coomttee or whether they were designed to be
entirely separate. So | wanted to ask a clarification on that.

THE QOURT: Wl 1, | was thinking separate, but |'mnot
-- | nmean, | was thinking separate. | think the di scovery
coottee wll have a lot of work to do, at |east for a period
of tine sort of up front inthe litigation.

How do you al |l feel about it?

MR AYLSTOX Typically there's sone overlap. They

don't have to be a nenber of the PSC or executi ve conmttee or
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co-lead, but sonetines there's overlap, so perhaps if folks are
Interested, they should put that on their application.

THE GORT: Sure, because otherw se | was
contenpl ating three and three. And |'mtrying to create
opportunities for sone diversity in your |eadership structure.
| can increase the size of the coomttee by one or two, so four
and four, or -- | was going to say five and three but | don't
know how t hat woul d go over.

You tell ne what you think you need. | nean, this is
your litigation, and you know a |l ot nore about it at this point
than | do. Wat do you need in terns of representation?

MR AYLSTOX | think if we had four or five on our
side that mght be nore hel pful, Your Honor.

THE QORT: (kay. Wt about you all? The sanme?

MR AGNESHMR | don't think we need nore than three,
naybe up to four.

THE QORT: Al right.

MR CAWPBELL: Thank you, Your Honor.

MR AG\ESHMR Nothing el se fromdefendants, and we
| ook to a hearing before Your Honor and working wth plaintiffs
on this issue.

THE QOURT: Thank you. | have a couple of final --
whenever you take a break sonet hi ng al ways cones up, but that's
because Ms. Bills is paying very close attention and taking

very good not es.
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The briefs -- we tal ked about sone | egal briefs on
di scovery and the scope of discovery in connection wth science
day and general causation. Gould you have those submtted,
pl ease, by the 28th?

You were going to get together, | think, and confer on
this as well. But to the extent one side thinks custodial
docunents are rel evant and one thinks not relevant, | woul d
like you to submt sonething to ne if there are sone case | aw
out there onit.

MR AGNESHWR That's fine, Your Honor. Do you want
to inpose a page |imt or |eave that to our discretion?

THE GORT: Do | need to?

MR AYLSTOX Not under the local rules, Your Honor.

THE QORT: kay. And then, lastly, | nentioned
earlier wanting to post transcripts of these conferences for
the benefit of all on the website. Do you all intend -- or do
you want an official transcript? Have you had a chance to even
t hi nk about that ?

MR AYLSTOXX | think we woul d, Your Honor. That
woul d be hel pful .

THE QORT: Al right. VWeéll, you all then pl ease get
wth M. Boland. | would expect you all to share the expense
of that. If you would get wth Ms. Boland in that regard and
she can talk to you about arrangenents for that. As soon as

it"'s available, I'Il post it on the website.
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So 11/28 for your nmaster conplaint and short form
11/28 for your briefs on discovery in connection wth the
general causation. Those were the last two things that | had.

Wll, | really appreciate this. It was very hel pful
tone, and | ook forward to helping you all inthis
litigation, however it may conclude. And | wll get an order
out in the next day or two.

MR WLSON Thank you, Your Honor.

MR AG\ESHMR Thank you, Your Honor.

MR AYLSTOX Thank you, Your Honor.

(Proceedi ngs concluded at 1:58 p.m.)
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